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STATEMENT OF QUESTIONS PRESENTED 


1, Did the United States District Court Judge properly grant the Gov- 
ernment’s motion for summary judgment where a complaint alleged that 
a prisoner previously paroled, had kis parole revoked, and he was re- 
commited as a result of a hearing at which he was afforded no opportunity 
to have either counsel or witnesses present ? 

2. In the above circumstances, does an offer by the Parole Board of 
a new hearing with counsel but without witnesses 26 months later ''cure"' 


the defect? 


3. In the above ‘circumstances, and having now spent nearly three 


years in prison on an invalid recommitment, in his opinion, is the prison- 


er entitled to be summarily released by this Court? 
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JURISDICTIONAL STATEMENT 


This is an appeal pursuant to the applicable parts of the Judiciary 
and Judicial Procedure Act of June 25, 1948, 62 Stat. 929, 28 U.S, Code, 
1291 from a final order of the United States District Court for the Dis- 
trict of Columbia October 17, 1961, granting the U.S. Parole Board's 
motion for summary judgment (JA 10). Notice of appeal was filed 


November 27, 1961 (JA 10). 


STATEMENT OF CASE 


4ppellant, John Thomas Jatoft, a prisoner at this time in the Atlanta, 


Georgia, United States Penitentiary, conducted the proceeding below in 


proper person. As a consequence, the record and the facts available 


therefrom are not as complete as might be desired, 

It does appear that Appellant was originally convicted June 27, 1947, 
and sentenced to 20 years for kidnaping and violation of the Dyer Act 
(JA4) and was paroled June 6, 1956. (JA 1, 4). 

The Complaint, (JA 1), filed June 8, 1961, is evidently modeled after 
some other one and is in good form, Therein the Appellant brought suit 
against the Chairman and members of the United States Board of Parole 


seeking declaratory and injunctive relief alleging that he was being im- 


ey 

properly held and had been so held since March 10, 1959, upon order of 
the Board of Parole, which allegedly revoke a parole previously granted 
June 6, 1956. At the revocation hearing on or about Merch 10, 1959, he 
was denies an opportunity to have counsel and witnesses and the parole 
was revoke: without a statement of the reasons. (J/, 2). 

Three recent pertinent decisions of this Court are cited. (Jé 3). 

The Government filed a Motion for Summary Judgment, or in the 
alternative to Dismiss, (J/4) and attached statements end afficavits, 
(Jf <-9) the substance of which was to admit that the allegations with 
respect to counsel and witnesses at the revocation hearing wete correct, 
(J/.5) but that 26 months later Appellant was offered a hearing) with 
counsel, (J/6). No statement is made as to whether he ever was afforded 
an opportunity to have witnesses present at hearing or at any locale. 

Unfortunately, the /:ppellant did not file any counter affidavits or 
any Jetailec explanation of the alleged claims that he was 2ssdciating with 
an undesirable person and engaging in behavior detrimental to|the parole 
system. It is believed that if he hac been represente< by counsel in the 
lower court this omission might not have occurred. Bis + Complaint, 
paragraph ll, (Jf 2) does deny this, however. 

The undisputed facts remain, however, that roughly three) years ago 
his parole was revoked without due process. More than two years there- 


after he was offered a hearing with counsel but still without a chance 
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to present witnesses and as of today he is still incarcerated as a result 
of what we submit was a completely improper proceeding in which he was 
denied fundamental procedural safeguards, 
As a consequence; /.ppellant is of the belief that this is a case of the 
type characterized by the court in Reid v. Butterworth, App. D.C, 
+ _297 _F.2da(No.4)776, 89 Wash, Law Reporter, No. 233, 1753 


in the final paragraph; '' x x In cases of grievous injustice, to order such 


further relief as the circumstances may warrant, See for example Glenn 


vs. Reed, supra." (Glenn v. Reed is reported 10 / pp. D.C, 85, 289 F. 


2d, 462). He asks this Court to order his release, 


STATUTE INVOLVED 


The Statute involved is a part of the Judiciary and Judicial Proced- 
ure /ict of June 25, 1948, 62 Stat, 855, Title 18, U,S, Code, Section 4207 
which reads as follows: 


"f, prisoner retaken upon a warrant issued by the Board of 
Parole, shall be given an opportunity to appear before the Board, 
a member thereof, or an examiner designated by the Board. 


"The Board may then, or at any time in its discretion, 
revoke the order! of parole and terminate such parole or modify 
the terms and conditions thereof. 


"If such order of parole shall be revoked and the parole so 
terminated, the said prisoner may be required to serve all or 
any part of the remainder of the term for which he was sentenced, 
June 25, 1948, c.645, 62 Stat. 855," 
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STATEMENT OF POINTS 


The points relied on by (ppellant in this case are: 


lL There has been no valid Revocation of Parole and confinement 


of a prisoner since at a March 1959 revocation hearing he was not afford- 


ed an opportunity to have counsel present, but twenty-six months later he 


was offered a rehearing with counsel present but still not afforded an 


opportunity to have witnesses present and thus he is entitled in this appeal 


to declaratory judgment and injunctive relief for cancellation 


of the re- 


vocation of parole which he sought in the District Court in proper person 


without the assistance of counsel which upon Motion of the Government for 


Summary Judgment was denied. 
2. The March 1959 Revocation of £ppellant's Parole was 


it is not cured by the offer of a hearing with counsel but witho 


invalid, and 


ut witnesses 


twenty-six months later, and, having now spent three years in prison, he 


is entitled to be summarily released by this Court. 


SUMML.RY OF ARGUMENT 


First, the granting of Summary Judgment was an error because 


there were genuine issues of material facts. Second, and mare import- 


ant, the real issues in this case are actually quite clear cut and quite 
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narrow and this Court has rendered numerous current opinions dealing 
with these precise questions, 

4ppellant says that the basic Rule is that a hearing conducted pur- 
suant to Title 18, U.S.: Code, Section 4207, entitled 'Revocation Upon 
Retaking Parolee” is invalid and a resulting revocation is invalid, and in 
extreme cases the prisoner will be released by this Court unless he is 
afforded an opportunity to have counsel and witnesses, Furthermore, 
the ommissions are not cured by an offer of a new hearing at a protracted 


later date. 


#RGUMENT 


Il, Summary Judgment an Error. 


The District Court granted a Summary Judgment for the Parole 
Board in this case and apart from the substantive questions here it is 
respectfully urged that this of itself was in error, The Court stated that 
there were no genuine issues as to any material facts. However, the 
basis for the revocation was the association with persons of ill repute, 
etc,, andin the Complaint, paragraph ll, (J/.2), which is the only paper 
filed in this proceeding by the Plaintiff himself, this is specifically de- 
nied, and in the opinion of this counsel unquestionably there was a mater- 


ial issue of fact on this point which should have precluded a court from 


nh 


granting summary judgment This counsel is of the belief that if had 
this point been argued in the District Court a different result there might 


have been reached, This is a material fact under the principles develop- 


ed in the decisions discussed hereinafter even though the Court would 


not review the exercise of discretion by the Board as such, This can be 
supported by innumerable citations but /ppellant is not detailing them at 
this time since they are not germane to the real relief sought.) However, 
Appellant is not urging reversal of the summary judgment as Such, but 
an order that he be released, 
Il. Parole Revocation ‘Jithout Allowing Counsel and Witn 
Invalid and Prisoner is Entitled to be Released. 

With respect to the prececents in this Court, they are complete- 
ly consistent and leave no doubt that the position of the Court is as 
summarized above. 

In Fleming v. Tate, 81U.S. App. D.C. 205, 156 F.2d. 848, in 1946, 
Tate actually had his counsel and his employer request leave to appear as 
attorney and witness and both were denied. In affirming the District 
Court's action in granting habeas corpus, the Court of .ppeals said that 
parole is a matter of grace but that the statute required that after arrest 
for violation he is entitled to appear before the Board, This is construed 


to mean an effective appearance which means the presence of counsel, if 


the prisoner so elects, and receipt of testimony if he has testimony. The 


Court goes on to discuss the practical procedural problem and the limits 


of its decisions but concludes that the right to a hearing carried with it 
the right to representation and testimony. 

Moore v. Reid, 100 U.S. f pp. D.C. 373, 246 F.2d. 654, in 1957, 
was also 2 habeas corpus proceeding involving a hearing for violation of 
parole. In this opinion the Court reviews the facts and circumstances in 
that case thoroughly to demonstrate that, at a hearing, had counsel been 
present, much could have been done tc give the Board a complete under- 
standing of the problem, end then goes on to say, on page 378: 


"xy x Thus the lack of counsel in this setting became critical, 
We have an abiding conviction that such lack deprived this parti- 
cular appelant of his effective 'opportunity to appear before the 
Board', We are satisfied that Congress in adopting the statute, 
and the Code, as amended, following our opinion in Fleming v. Tate, 
supra, had in mind that years of a man's life are not to be spent 
behind prison bars without his being given the right to elect to have 
representation by counsel, When the statute says a paroled prisoner 
'shall' be given an opportunity to appear before the Board, ‘it is the 
language of command'!5 and that appearance includes counsel if the 
prisoner so elect." 


The Court concludes that it does not substitute its judgment for that of 


the Board but since the proceeding was invalid the #.ppellant is entitled 


to be discharged just as is being asked here. 


Footnote 15: Escoe v. Zerbst, 1935, 295 U.S. 490, 493, 55S. Ct, 818, 
820, 79 L.Ed. 1566; compare id. at 494, and 820 respect- 
ively where, under other circumstances, to be sure, anda 
different istatute, the proceedings were held to be void. 
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In Robbins v. Reed, 106 U.S. “pp. D.C. 51, 269 F.2d. 242, in 1959, 
a proceeding was brought against the then Chairman of the U.S, Board 
of Parole. In that case a review of the above decisions was mede along 
with other questions of law and the Court concluded that a declaratory 
judgment proceeding might be pursued. 

In Hurley v. Reed, 110 U.S. 4.pp. 32, 288 F.2d. 844, in 1961, the 
Court held that a proceeding for declaratory judgment might be maintain~ 
ed in the United States District Court for the District of Columbia not- 
withstanding that the prisoner had proceeded by habeas corpus in the Fed- 
eral District Court for the District of his confinement. This ¢ase con- 
| 


cerns itself primarily with procedure and the relative effectiveness of 


habeas corpus proceedings and suits for declaratory judgment, It is 


cited only in support of the method of procedure elected by é.ppellant in 
| 


proper person in the lower court. 

Glenn v. Reed, 110 U.S. “pp. D.C. 85, 289 F. 2a. 462, also 1961, 
is an important case here. There the Government admitted that the 
original hearing and revocation were invalid because /.ppellant neither 
had nor was offered counsel, However, it contended that this) was ''cured" 
because he was offered a new hearing 17 months later with counseL The 

| 

Court said at page 86: 


"(2) We think the District Court erred. Lack of counsel at 
a revocation hearing is not made good by an offer of counsel 17 
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months later. The error of 1958 cannot be corrected, because 
the illegal imprisonment that re sulted from it cannot be undone. 
If counsel had been present at the 1958 hearing as the law re- 
quires, there might have been no revocation of parole and no 
subsequent imprisonment, 


(3) Though it cannot undo the wrong, we think we should 
order appellant released,x x" 


-The’ Second Circuit, in U.S. ex rel Buono v. Kenton, 287 F. 2d. 
534, in 1961, held that 113 deys between arrest and hearing was unreason- 
able time although because of the futility thereof a release was not re- 
quired, 
Compering the Glenn v. Reed case with the present case, we have an 


offer of a hearing with counsel but still without witnesses 26 months 


rather than 17 months later. f.lthough the attacks on the basis for the 


revocation and the credibility of the testimony of a jealous woman are not 
present here, had counsel been available to this /.ppellant throughout the 
proceeding, it is probable that such attacks could have been made and in 
substance they are made through paragraph ll of his Complaint as above 
referred to. 

Furthermore, note that in that case, the release was ordered among 
other reasons so thet the Board could re-examine and make a new de- 
cision whether to make another warrant of arrest, taking into considera- 
tion various facts and circumstances. 


Reid v. Butterworth, U.S. App. D.C. , 297 F, 2d, (No. 4) 
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| 
776, 89 Wash) Law Reporter; No, 233, Page 1753, again in 1961, in- 


| 
volves a case of parole revocation where Butterworth was offered 


counsel but he stated he had no funds and the hearing was held without 


| 
counsel, He also requested permission to present voluntary witnesses 


| 
but the hearing was held without them, In affirming the District Court's 
| 
order to vacate the revocation order, and to hold a new hearing affording 


| 
2ppellee an opportunity to present witnesses, the Court relie@ on Fleming 


v. Tate, supra, The Court concludeds 


"Several cases which have arisen in the last five years appear 
to demonstrate that the United States Board of Parole does not 
agree with the decisions of this court in this field, or at least does 
not follow them. See Glenn v. Reed, U.S. App. D.C. ; 
289 F.2d. 462 (1961); Hurley v. Reed, U.S. épp. D.C. ’ 
288 F.2d. 844 (1961); Robbins v. Reed, 106 U.S. “pp. DC. 51, 
269 F.2d. 242 (1959). The Parole Board apparently still has the 
notion, which we criticized in Fleming v. Tate, that revocation 
hearings are mere formalities, and the result of 2 foregone con- 
clusion. Js long as the Board evidences this philosophy) by deny- 
ing fundamental procedural safeguards, we will be compelled to 
order new hearings, and, in cases of grievous injustice,| to order 
such further relief as the circumstances may warrant. See, for 
example, Glenn v. Reed, supra. 3 


"For these reason, the order of the District Court will be 
f.ffirmed " 


Footnote 3: é.s Butterworth is now at liberty, and since this|case does 
not seem to us 2s extreme as Glenn, we will not! order his 
release. However, he should remain at liberty until a new 
hearing is accorded him, 


-ll- 


In Reid v. Butterworth the circumstance was not present as was 
true in Glenn v. Reed and in the present case where there had been a 
very lengthy and unreasonable lapse of time before the offer of a second 
hearing which of itself was tantamount to a penalty for any transgression 


of parole which may have occurred, 


Bernes v. Reed, No. 16,227, in this Court, decided January H, 1962, 


citations unknown at this writing, follows Reid v. Butterworth, supra, 
reversing the District Court's refusal to order a rehearing on a parole 
revocation, /.gain the lapse of time element was not present since the 
first hearing, the one at which he was not given an opportunity to have 
counsel or witnesses, was on February 15, 1960, and his Complaint was 
filec /.pril 26, 1960, 

f.lso germane is a pending petition for leave to appeal without pre- 
payment of costs, Fitzpatrick v. Chappell, Misc, 1839, in this Court, 
undecided at this writing. Fitzpatrick claims he is being held beyond the 
expiration of his original sentence on an invalid parole revocation, He 
was offered three new hearings between 1 year and 21 months after the 
original one. In a very thorough memorandum his counsel points out 
inter alia the “abstract'' effect of an offer to hold a rehearing for an in- 
digent prisoner 21 months later, and 1,000 miles away from the situs, 


Finally, Appelant asserts that revocation of parole may be even 
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more important to a Federal prisoner than his original criminal trial 


where appointment of counsel is required 


Johnson v. Zerbst, 304 U.S. 458 (1938). 


in every Federal court, 


The prisoner often stands in 


jeopardy of an order which will require him to serve a longer term in 


prison than he served initially as a result of his conviction, Moreover, 


the inability of the indigent prisoner to obtain counsel is, if anything, 
| 


greater when facing a revocation hearing 


thanatrialL Jt the|time de- 
| 


fendants offered plaintiff an opportunity for 2 second hearing with counsel, 


he was without funds in /.tlanta, Georgia, deep in the Federal penitent- 


iary and separated by time and distance from friends and relations. 


CONCLUSI 


ON 


In conclusion, «.ppellant urges that this Court order his telease upon 


the grounds that this commitment is now 


and he is entitled to become a reinstated 


and has at all times been invalid 


Parolee. 


Respectfully submitted, 


#ttorney for Appe 
(4.ssigned by this Court) 
400 Washington Building 
Washington 5, D.C.) - ME 8-6200 
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QUESTIONS PRESENTED 


In the opinion of appellees, the questions 


1. Whether the district court was correct in 
concluding that no material issues of fact were presented 
and granting summary judgment, 

2. Whether appellant is entitled to release 
because in its initial offer of a new parole revocation 
hearing the Board of Parole did not include the right 
to representation by retained counsel and to presentation 
of the testimony of voluntary witnesses, when appellant 
was, in fact, offered these procedures at a later date 


and he refused the offers. 
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JURISDICTION 


The order of the District Court, granting 


appellees* motion for summary judgment was entered on 


October 17, 1961, The District Court granted appellant 


leave to appeal in forma pauperis. The jurisdiction of 


this Court is invoked under 28 U.S.C. 1291, 


ao Zea 


COUNTERSTATEMENT OF THE CASE 


On June 27, 1947, appellant was convicted in 
the District Court for the Southern Distract of New York 
of violations of 408(a), U.S.C. 1940 ed. (kidnapping) 
and 408, U.S.C. 1940 ed, (transporting stolen motor 
vehicle in interstate commerce) and sentenced to a total 
term of twenty years (J.A. 4). Appellant was released 
on parole under 18 U.S.C. 4202 on June 6, 1956, and he 
was subsequently arrested on a perole violator*s warrant 
issued on February 19, 1959, and executed on February 25, 
1959 (J.A. 4-5). After a hearing on March 9, 1959, before 
a member of the United States Board of Parole at the 
Federal Detention Headquarters, New York, New York, 
appellant's parole was revoked on May 5, 1959 (J.A. 5). 
At the hearing, appellant was not advised of his right 
to be represented by counsel or to call voluntary wit- 
nesses (J.A. 5). Appellant did not have the assistance 
of counsel nor did he request the opportunity to call 
voluntary witnesses (J.A. 5). 

On May 15, 1961, following this Court's 
decision in Glenn v. Reed, 110 U.S. App. D.C. 85, 289 
F.2d 462 (1961), and the adoption by the Parole Board 


of a Rule incorporating that decision, appellant was 


offered a new hearing with the right to retain counsel 
to represent him, but he refused to accept this offer 
CJA. 5. 

On June 8, 1961, appellant filed an acittion in 
the District Court for the District of Columbia for a 


declaratory judgment and mandatory injunction ordering 


his release, relying upon this Court's decisions in 


Glenn v. Reed, supra; Fleming v. Tate, g1 U.S. App. D.C. 


205, 156 F.2d 848 (1946) and Moore v. Reid, 100 |U.S. App. 
D.C, 373, 246 F.2d 654 (1957) (J.A. 1-3). The complaint 
alleged that appellant was not given the opportunity to 
obtain counsel for his parole revocation hearing, that 

he was not given an opportunity to present testimony and 
evidence in his behalf, that he was not furnished with 

a statement of the reasons for revoking his parole, 

that the revocation of his parole constituted a; gross 
abuse of discretion, and was arbitrary and capricious 

and that while he was at liberty he "conducted himself 
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1/ Appellant declined this offer on the ground that he 
Pianned “to pursue legal action through the courts” 
CJA. 6)6 


as a law-abiding, self-supporting and respectable 


citizen, and did not knowingly associate with any person 
Pata ane 


of ill repute" (J.A. 2). 

On August 16, 1961, appellees filed with the 
District Court a motion for summary judgment and, in the 
alternative, moved to dismiss the complaint on the 
ground that the controversy from which the complaint 
arose was moot (J.A. 4). Attached to their motion was 
an affidavit and copies of two original documents from 
the Bureau of Prisons files (J.A. 6-7). The affidavit, 
signed by Donald B, Laughlin, Parole Officer, Atlanta 
Penitentiary, stated that on May 15, 1961, the affiant 
had advised appellant of his right to be represented 
by counsel at'a revocation hearing before the Board, 
and had submitted to him a statement on which he could 
have indicated whether or not he desired to be represented 
by counsel, but that appellant had refused so to indicate, 
stating that he planned "to pursue legal action through 
the courts” (J.A. 6). 

The! second document, a report prepared by 
William K. McDermott, Parole Executive for the United 
States Board of Parole, described certain conduct of 
appellant which was considered violative of his parole, 


and recommended to the Parole Board that a parole violator's 


warrant be issued for appellant's arrest (J.A. 748). The 
report indicated that appellant, in association with an 
individual having a criminal background, had been involved 
in a scheme whereby stolen and fraudulently obtained mer- 
chandise was returned to Macys Department Stores for cash 
refunds (J.A. 7-8). 
The third document is a summary of appellant's 
March 9, 1959, parole revocation hearing, prepared by 
Parole Board member William F. Howland, in which |Mr, 
Howland reviewed the charges against appellant and 
recommended to the Board of Parole that his parole be 
revoked (J.A. 8-9). 
On October 17, 1961, the District Court for the 
District of Columbia, Judge Luther W. Youngdahl, granted 
appellees motion for summary judgment and dismissed 
appellant's complaint (J.A. 10). On November 27, 1961, 
appellant noted an appeal (J.A. 10). 


On December 28, 1961, subsequent to the Courts 


decision in Reed v, Butterworth, U.S. App. D.C. Py 


297. F.2d 776 (1961), and in accordance with newly 
adopted (November 27, 1961) rules of the Board of Parole, 
appellant was offered a new parole revocation hearing at 


which he could be represented by counsel and present 


voluntary witnesses. Appellant declined the offer stating, 
2/ 


"I have a court case pending". 


2/ These events, occurring subsequent to the conclusion 
of the proceedings in the court below, do not appear in 
the record on appeal. However, they are proper subjects 
for judicial notice. With respect to the rules of the 
United States Board of Parole, it is well settied that 
courts may take judicial notice of the regulations of 
federal administrative agencies. See Lilly v. Grand Trunk 
R.R. Cow, 317 U.S. 481 (1943)3 Batista v. Nicolis, 213 F.ad 
20 (CLA. 1, re Spellman v. American Barge Line Co., 176 
F.2d 716 (C.A. 3, 1945); United “States v. B oats rd, 160 
F.2d 729 (C.A. 2, 1947); Cert. denied, 331 U. Ss. 355 (1947). 
Cf, Tucker v, Texas, 326 U.5. 517 T1546); Smith v. United 
States, 188 F.2d 969 (C.A, *9, 1951). A certified copy of 
the Board's rule is attached to appellees* motion to affirm 
filed herein ion May 1, 1961, and is reproduced hereinafter 
as Appendix A, With respect to the offer to appellant of 
a new hearing with the opportunity to call voluntary 
witnesses, it is also clear that courts may take judicial 
notice of records and reports of administrative bodies. 
See Fletcher v, Jones, 70 U.S. App. D.C, 179, 105 F.2d 58 
(1939), cert. denied, 308 U.S. 555 (1939); Interstate 
Natural Gas Co. v. Southern California Gas Co., 209 F.2d 380 
wA. 9, 1953), eSpecially where the matter noticed will 
eliminate a controversy before the court. See Washington 
Gas Light Co. v. Baker, 90 U.S. App. D.C. 98, 195 F.2d 29 
C1951) where this Court took judicial notice ef applications 
of rate increases filed after the argument of the appeal. 
See also Vulcanized Rubber & Plastics Co. v. Federal Trade 
Commission, 103 U.S. Apps D.C. 384, 258 F.2d 684 (1958); 
Gudelsky v. Spencer, 100 U.S. App. D.C. 56, 242 F.2d 29 (1957). 
Attached to appeilees* motion to affirm and reproduced 
hereinafter as Appendix B, is an authenticated copy of an 
affidavit by John B. Maguire, Chief Classification and 
Parole, Atlanta Penitentiary, indicating that on December 28, 
1961, appellant was offered the opportunity to have a new 
revocation hearing at which he could call voluntary witnesses. 
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SUMMARY OF ARGUMENT 


A. The generalized, conclusory assertions in 


appellant's complaint were refuted by supporting papers 


| 
submitted to the district court by appellees, On the 


basis of the pleadings taken as a whole, the district 
| 

court concluded that there was "no genuine issue as to 

| 


any material fact", This was clearly correct. | Farrall et 


al. v. District of Columbia Amateur Athletic Union, 80 


U.S. App. D. C. 396, 153 F.2d 647 (1946). | 
B. At the original revocation hearing, the 

Board of Parole failed to offer appellant the opportunity 

to be represented by counsel retained at his own expense 

or to present the testimony of voluntary witnesses. But 

this defect was cured by the Board's subsequent offers in 

which appellant was advised of his right to a dene revocation 

hearing at which he could be represented by his own counsel 

and at which voluntary witnesses -would be allowed to 

appear, and appellant’s rejections of these offers. 

Krause v. Chappell, Misc. 1728, November 3, 1961 (C.A. D.C.) 

Glenn v. Reed, 110 U.S. App. D.C. 85, 289 F.2d 462 (1961) 

is inapposite inasmuch as, unlike Glenn, no peculiar facts 

are present in appellant’s case which suggest that he is 

the victim of “grevious injustice". See Reed v. Butterworth, 


U.S. App. D.C. » 297 F.2d 776, 778\(1961). 


ARGUMENT 


A. Summary Judgment Was Appropriate 

Appellant complains that the District Court 
erred in granting summary ate since the pleadings 
before the court presented a material issue of fact (Br. 
pp. 5-6). Appellant relies on paragraph 11 of the complaint 
where it is asserted that "plaintiff will further show to 
this Court that, at all times while he was at liberty on 
Parole plaintiff conducted himself as a law-abiding, self- 
supporting and respectable citizen, and did not knowingly 
associate with any person of i11 repute”. But this 
conclusory, generalized allegation was entirely refuted 
by the papers! submitted to the District Court by appellees. 
Certainly, on the basis of the pleadings taken as a whole, 
it was proper for the trial court to conclude that there 
was "no genuine issue as to any material fact", As this 
Court stated in Farrall, et al. v. District of Columbia 
Amateur Athletic Union, 80 U.S. App. D.C. 396, 153 F.2d 647, 
648 (1946): 

- ee if the averment in the complaint is 

a mere conclusion or a vague generality 

without specification, and the affidavit 

asserts facts which are undisputed, and 

it thus appears that there is in truth 


no genuine issue of fact, the court may 
act upon that premise, 


a S ITE 


3/ Appellant, however, does not urge that this Court base 
Its decision on the impropriety of the granting of summary 
judgment. Appellant notes that this argument is “not 
germane to the real relief sought. . « [since] appellant 
is not urging reversal of the summary judgment as such but 
an order that he be released", (Br. p. 6). 


See also Dewey v. Clark, 86 U.S. App. D.C. 137, 180 F.2d 766, 
772 (1950)+ Christianson v. Gaines, 85 U.S. App. D.C. 15, 

174 F.2d 534 (1949). The District Court*s ruling is 

further supported by the fact that the issue sought to be 
raised by appellant, i.e., the merits of the Board's 
revocation order, is ordinarily not reviewable by the courts. 
In fact, the merits are reviewable only if the Board has 
acted arbitrarily or capriciously. See Moore v.| Reid, 142 

F, Supp. 481 (D.C, D.C. 1956), reversed on other! ecounds. 

100 U.S. App. D.C, 373, 246 F.2d 654 €1957)3 Clark Ve 
Stevens, 291 F.2d 388 (C.A. 6, 1961). The affidavits and 
records offered by appellees were sufficient to rebut any 


claim of arbitrariness of capriciousness,. 


B. Appellant is Not Entitled to Be 
Released From Custody 


The basic question presented by appellant's 


appeal is whether, under this Court's decisions jin Glenn v. 
Reed, supra and Reed ve Butterworth, supra, he is entitled 
to be released from confinement, or whether he is entitled 
merely to 2 new revocation hearing at which he may be 
represented by counsel and present voluntary witnesses, 

In Glenn, the Court ordered the release of a prisoner who had 
not been afforddéd.an opportunity to retain counsel at his 
revocation hearing, but the opinion of the Court makes it 


clear that the decision was based on facts peculiar to 


the case -~ the withdrawal of the charges leading to the 
| 
| 


~ Go 


revocation. And, as the Court subsequently held in 
Butterworth, only in cases of "grievous injustice™ will 
the Court do more than require a epee No exceptional 
circumstances are alleged here. Rather, this case presents 
the usual situation where the parolee contends his conduct 
did not warrant revocation and the Parole Board disagrees. 
Nor does the delay between appellant's original revocation 
hearing and the offers of proper hearings warrant release. 
Almost immediately after this Court's decisions in Glenn 
(April 4, 1961) and Butterworth (November 9, 1961) the 
Parole Board adopted rules implementing those decisions 
(April 24, 196l)and ‘November 21, 1961) and appellant, in 
each instance, promptly was offered the benefit of the new 
rules (May 17, 1961 and December 28, 1961). This is 
clearly not the type of situation in which failure to 


grant a prompt hearing is fatally defective. cf, United 


States ex rel. Buono v. Kenton, 237 F.2d 534 (C.A. 2, 


1961), cert. denied, 368 U.S, 846 (1961); Bullock v. United 
i — : e: - ren OO —— ——— 


of i. OBE€ . 


4/ In Krause v. Chappell, C.A, D.C., Misc. 1728, November 
3, 1961, this’ Court unanimously denied a petition for leave 
to proceed on appeal in forma pauperis “it appearing that 
respondents twice offered petitioner a hearing at which 

he would be represented by counsel and that petitioner 

has failed to avail himself of this offer. . . .” 


a 16 ae 


| 
States, 265 F.2d 623, 695 (C.A. 6, 1959, cert, denied, 
States certs peneee 


360 U.S. 909 (1959); Beavers v, Haubert, 198 U.S. 77, 
87 (1905); King v. United States, 105 U.S. App.| D.C. 

193, 195, 265 F.2d 567, 569 (1959), cert. denied, 359 
998 (1959). Accordingly, appellant is entitled| to no 


more than a rehearing. Cf. Pollard v. United States, 
Se SSS LS 
| 


352 U.S. 354, 362 (1957); Dowd v. Cook, 340 U.S, 206 


(1951); Federal Communications Commission v. Pottsville 


Broadcasting Co., 309 U.S. 134, 145 (1940); Powell v. 


— a 
| 


Alabama, 287 U.S. 45 (1932). 


erie 
CONCLUSION 


Wherefore, it is respectfully submitted 
that the judgment of the District Court should be 


affirmed, 


BURKE MARSHALL, 
Assistant Attorney General. 


DAVID C, ACHESON, 


United States Attorney. 


HAROLD H, GREENE, 

HOWARD A. GLICKSTEIN, 
Attorneys, 
Department of Justice, 


Washington 25, D. is 
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APPENDIX 


United States Department of Justice 
United States Board of Parole 


Washington 


I, Joseph N, Shore, Parole Executive of the 
U. S. Board of Parole, Washington, D. C. do hereby 
certify that the attached instrument is an exact copy 
of the Board's Rule regarding alleged violators) being 
advised that they may be represented by counsel| and 
that voluntary witnesses who have information relevant 
and material to the alleged violation may testify at 
the revocation hearing, which rule was adopted by the 
U. S. Board of Parole on November 27, 1961, 


In addition, the attached Memorandum dated 


November 30, 1961 is an exact copy of that forwarded 
to all Federal Institutions advising as to the procedure 
necessary to implement the Board's rule, 


/s/ JOSEPH N. SHORE 
JOSEPH N. SHORE 
Parole Executive 


April 30, 1962 


United States Department of Justice 
United States Board of Parole 


Washington 


RULE ADOPTED NOVEMBER 27, 1961 


"All Federal prisoners who have been returned to custody 
as alleged parole or mandatory release violators under a 
Board warrant shall be afforded a revocation hearing at 
the next regularly scheduled meeting of the Board at 

the Federal institution in which he is confined, such 
hearing to be conducted by a Member of the Board or its 
examiner, 


"All such alleged violators shall be advised that they 

may be represented by counsel and that voluntary witnesses 
who have information relevant and material may testify in 
the revocation hearing with the alleged violator, provided 
that such alleged violator arranges for counsel and/or 
witnesses in accordance with Board procedure. 


"All prisoners in custody as alleged violators previously 
given revocation thearings* without being afforded oppor- 
tunity for representation by counsel or to present testimony 
of such witnesses shall be given an opportunity for a 
hearing with counsel or witnesses or with counsel and 
witnesses," 
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UNITED STATES GOVERNNENT 
MEMORANDUM 


Date: Nov 


Wardens and Superintendents 
All Institutions 


Joseph N. Shore, Parole Executive 
Claude S, Nock, Youth Division Execut 
U.S. Board of Parole 


From 


Subject: Witnesses at Revocation Hearings 


The following procedure for all alleg 
and mandatory release violators housed in all i 
shall be followed immediately upon receipt of t 
randum and will continue in effect until furthe 
This includes general law offenders, juveniles 
offenders who are returned as violators as well 
further training and treatment. 


Our memorandum dated April 24, 1961, 
detailed instructions with regard to the presen 
attorneys at revocation hearings. The memorand 
in effect and is supplemented herein. The foll 
provides similar detailed instructions with reg 
witnesses also being present and testifying in 
hearings. The Attorney Election Form has again 
and a copy is attached. Please reproduce local 
of this form for your use until a supply can be 
and distributed from the E1 Reno Print Shop. R& 
should be submitted in the usual manner so the 
will know your estimated future needs for this 


ember 30, 1961 


ed parole 
nstitutions 
his meno- 

Ir notice. 
and youth 
as for 


provided 

ce of 

um remains 
owing 

ard to 
revocation 
been revised 
ly copies 
printed 
equisitions 
Print Shop 
form. Note 


that the revised form is entitled Attorney-Witness Election 


Forn. 


If possible, at least 30 days prior t 
of the next scheduled hearing at your seek 
Member of the Board of Parole or an Examiner 0 
all alleged violators shall be provided with a 
attached form, The inmate shall signify on tha 
whether or not he desires and has the ability, 
days, to obtain voluntary witnesses to testify 
hearing. The Bureau of Prisons has agreed that 


purpose letters may be used by the inmate to co 
witnesses. 


A period longer than 30 days for obt 
witnesses shall not be permitted unless there 
than 30 days prior to the next scheduled visit 


o the date 
on by a 

the Board, 
copy of the 
t Form 
within 30 
in the 
special 
ntact his 


ining 
s more 
of a 


representative of the Board at the institution. If the 
inmate has expressed a desire for witnesses and 30 days 
have since elapsed, the regularly scheduled revocation 
hearing will not be .postponed, due to the absence of 
witnesses, beyond the period required for the Board to 
conclude its meeting at the institution. In cases where 
alleged violators have already been scheduled for a 
hearing within the next 30 days, you may advise then 
that their hearing may be postponed until the Board 
visits the institution again, unless they can obtain 
witnesses on Short notice, or unless they waive witness 
appearance. 


Alleged violators who refuse to Sign the Attorney- 
Witness Election Form should be docketed for hearing anyway. 
In such cases an affidavit by an official of the institution 
stating that ‘the inmate refused his opportunity to arrange 
for attorney ‘representation and/or witnesses Should be 
prepared for the Board's Washington file. If an attorney 
or witnesses, even though unscheduled, do appear on the 
date of the hearing they should be permitted to appear. 


The above described procedure refers only to 
those alleged violators who have not received their 
revocation hearing at the time this memorandum is received 


by you. 


In ithe case of inmates who have previously been 
given a revocation hearing, opportunity should be given, 
if the inmate desires, to have another hearing before 
the Board with witnesses or with counsel and witnesses. 


Please note that witnesses may participate with 
or without counsel. If a violator who has previously had 
a hearing with an attorney present now wishes witnesses to 
testify, a further hearing will be held with the witnesses, 
with or without attorney representation. 


Please contact each parole and mandatory release 
violator now confined in your institution and ascertain if 
any wish a hearing with witnesses. If so, they should 
indicate that choice on the Attorney-Witness Election Forn. 
Please permit them up to 30 days in which to complete that 
Form. Also, please submit a list of the inmates who indicate 
their desire for such a hearing, but do not schedule the 
hearing until further instructions are received from the 
Board. The Members of the Board will schedule their travel 
accordingly and will notify you when the hearings should be 
scheduled so the inmates can then notify their witnesses of 
the date of the hearing. 


If special problems or questions arise regarding 
this matter, please contact us promptly. 


UNITED STATES DEPARTMENT OF JUSTICE 
United States Board of Parole 
Washington 


ATTORNEY-WITNESS -ELECTION FORM 


ate 


Institution 


The Rules of the Board of Parole provide that on the next 
visit by a Member of the Board or its examiner to the federal 
institution where an alleged parole or mandatory release violator 
is confined he shall be given an opportunity to appear to present 
any pertinent information relative to the charges placed against 
him. He may be represented by an attorney of his own choosing 
and/or may call voluntary witnesses having relevant hnd material 
information. Counsel and/or witnesses may be heard,| at the 
discretion of the alleged violator, either at the revocation 
hearing at the institution or at the Washington office of the 
Board of Parole. Counsel will not be furnished by the Government. 
If counsel and/or witnesses are to be heard at the institution, 
the hearing will be postponed, tpon request, for a period not ex- 
ceeding 30 days for this purpose. The hearing will Bee be post- 
poned beyond that period of time due to the absence of counsel 
or witnesses, except in the discretion of the Board. 


ee ne mmnen Baud 


Having been fully advised that I will be given jan opportunity 
to appear at a revocation hearing and that I may arzange for 
representation by counsel and call witnesses having |relevant and 
material information , I hereby state: 


(a) I wish to waive representation by counsel jand the 
testimony of witnesses. 


Register No. 
Cor) 
(b) I (do) (do not) wish to employ the service of an attorney. 


I (do) (do not) wish to have voluntary witnesses to 
testify in my behalf. 


Register No. 
Witnessed by: 


Date 
Bptigese cdg memes and addresses of witnesses and attorneys on back 


Poms at en 


CERTIFICATES 


DISTRICT OF COLUMBIA, 88: 


I, Fred T, Wilkinson, Acting Director of 


the Bureau of Prisons, Department of Justice, do 


herebdy certify that I am acting as the administrative 
head of said Bureau of Prisons with official duties 
at Washington, D. C. 

I further certify that I have lawful custody 
of the records and files of the said Bureau, including 
the records of the United States Board of Parole 
pertaining to individual prisoners. 

I further certify that the following attached 
instrument is an exact copy of the original document 
relating to John T. Jatoft, No. 67724—-A3 

Affidavit of John B, Maguire, Chief, 

Classification and Parole, United 

States Penitentiary, Atlanta, Georgia, 

dated January 3, 1962. 

In Witness Whereof, I have hereunto set my 


hand and caused the seal of the Bureau of Prisons to 


be affixed this 27 day of April, 1962. 


/s/ PRED T. WILKINSON 
FRED T. WILKINSON 
Acting Director 
Bureau of Prisons 


a 1B uw 


Date January 3, 1962 


TO WHOM IT MAY CONCERN: 


I, the undersigned, JOHN B. MAGUIRE, Chief, Classification 
and Parole, U. S, Penitentiary, Atlanta, Georgia, do hereby 


swear and affirm that on Thursday , December 28th, 1961 


I advised inmate John T. Jatoft, Register Number 67724-A 


of his right to be represented by counsel and call witnesses 


having relevant and material information, at a Revocation 
Hearing. 
I submitted to him a statement whereby he could jindicate 
whether or not he desired to be represented by counsel 

and call witnesses having relevant and material information, 
and he refused to ‘sign stating: “I have a court case 


pending." 


/s/ JOHN B, MAGUIRE 


JOHN B, MAGUIRE, Chief, Classification and Parole. 


Sworn to and subscribed before me, 
DONALD B, LAUGHLIN, a Parole Officer 
authorized by the Act of July, 1955, 
to administer oaths, (18 U.S.C. 4004). 


/s/ DONALD B. LAUGHLIN 
DONALD B. LAUGHLIN, Parole Officer. 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,806 


JOHN THOMAS JATOFT, 
Appellant, 


R, A. CHAPPELL, 
Chairman, U.S. Board of Parole, et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


es ofl. iy, Ata ke 
(Ca Y Whe ALLEY, 


Complaint for Declaratory and Injunctive Relief, 
Filed June 8, 1961 


Supplemental Brief of Authorities Relied on by Plaintiff 


Motion for Summary Judgment or, in the Altemative, 
Motion to Dismiss, Filed August 16, 1961 


Statement of Material Facts as to Which There is No 
Genuine Issue, Pursuant to Rule 9(1), Filed 
August 16, 1961 Pa ee are 

Notice, Filed August 16, 1961 


Affidavit of Donald B. Laughlin, Parole Officer, 
Filed August 16, 1961 é 


Certificate, Filed August 16, 1961 


Referral for Consideration of Alleged Violation, 
Filed August 16, 1961 . . 


Summary of Parole Revocation Hearing, Dated March 9, 1959, 
Filed August 16, 1961 : i 


Order, Filed October 17, 1961 


Notice of Appeal, Filed November 27, 1961 


JOINT APPENDIX 
[ Filed June 8, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN THOMAS JATOFT ) 
Plaintiff 


v. 
GEORGE J. REED, Chairman 


) 

) 
United States Board of Parole ) Civil Action No. 1821-61 
EVA BOURING ) 
JOHN E. HENRY ) 
WILLIAM F. HOLLAND, JR. ) 
WILLIAM DONOVAN, Members ) 
United States Board of Parole  ) 
Defendants ) 


COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 
1. This is an action for declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C., Section 2201) and for injunctive 
relief. 
2. The Plaintiff, John Thomas Jatoft, is being held|in the United 
States penitentiary, at Atlanta, Georgia, upon order of the United States 
Board of Parole, (hereinafter referred to as Board), issued on or about 
March 10, 1959. 
3. The above-named defendant Reed is Chairman of the Board 
and the other above-named defendants are members of the Board. 
The Board is located in the H.O.L.C. Building, 101 Indiana Avenue, 
N.W., Washington, D.C. | 
4. On or about June 6th, 1956, Plaintiff was released on parole 
from the United States Penitentiary, at Atlanta, Georgia. 
5. Onor about February 25th, 1959, plaintiff was arrested 
upon a warrant alleging that plaintiff had violated his Parole; plaintiff 
was forthwith imprisoned at the United States penitentiary at Atlanta, 


Georgia. 


6. On or about March 10th, 1959, plaintiff was brought before 
an examiner of the Board at the penitentiary and a "hearing" was held 
to determine whether plaintiff's Parole should be revoked. 

7. The entire "hearing consumed a very few minutes. At the 
"hearing", which was held in the penitentiary, the only persons present 
were the Board's examiner, a stenographer and the Plaintiff. 

8. Plaintiff was not given an opportunity to obtain counsel for 


the purpose of said "hearing", nor was plaintiff given an opportunity to 


present testimony and evidence in his behalf. Consequently, plaintiff 


was not given "an opportunity to appear" as is required by Statute 18, 
U.S.C., Section 4207. 

9. Subsequent to the "hearing" plaintiff's Parole was revoked 
by the Board without a statement of the reasons therefor. 

10. Plaintiff will show to this Court through competent evidence 
that, even if a proper hearing were held before the Board, the revocation 
of plaintiff's Parole constituted a gross abuse of discretion, was arbitrary 
and capricious and was, therefore, unlawful. 

Plaintiff will show that the reason used by the Board to 
revoke plaintiff's Parole was "association". 

11. Plaintiff will further show to this Court that, at all times 
while he was at liberty on Parole plaintiff conducted himself as a law- 
abiding, self-supporting and respectable citizen, and did not knowingly 
associate with any person of ill repute. 

WHEREFORE, Plaintiff respectfully prays that the Court: 

1. Review the "hearing" and action of the Board in the above 
matter, and 

2. Declare such "hearing" and action to be invalid; and 

3. After a proper hearing before this Court, issue a mandatory 
injunction against said Board ordering that plaintiff be forthwith 
released from the United States Penitentiary, Atlanta, Georgia, and 
restored to freedom; and 


3 


4. For such other and further relief as may be proper and appro- 


priate. 
Respectfully submitted 
this 26th day of May, 1961. 
/s/ John Thomas Jatoft 


Reg. No. 67724 
Atlanta 15, Georgia 


SUPPLEMENTAL BRIEF OF AUTHORITIES 
RELIED ON BY PLAINTIFF 


In a very recent decision by the United States District Court of Ap- 
peals for the District of Columbia, in the case of William V. Robbins vs. 


George J. Reed, Chairman U.S. Board of Parole, et al., (this case not yet 
reported) decided on July 2, 1959, docket No. 14883, Fleming |vs. Tate, 


81 U.S. App., D.C. 205, 156 F. 2d. 848: Moore vs. Reed, 100 U 
D.C. 373, 246 F. 2d. 654. 


CERTIFICATE 


S. App., 


I, John Thomas Jatoft, being duly sworn, depose and say that the 


foregoing contents of petition are true to the best of my knowledge and 
belief. 


/s/ John Thomas Jatoft 


Sworn to before me this 26th day of May, 1960. 
/s/ B. V. Wolfe 
John Thomas Jatoft 


Box P.M.B. 67724 
Atlanta 15, Georgia 


[Filed August 16, 1961] 


MOTION FOR SUMMARY JUDGMENT OR, IN 
THE ALTERNATIVE, MOTION TO DISMISS 


Come now the defendants by their attorney, the United States At- 
torney, and respectfully move the Court for an order granting a summary 
judgment in their favor on the grounds that no genuine issue as to any 
material fact exists as more particularly appears from the affidavit of 
Donald B. Laughlin, Parole Officer, and the certified copies of official 
records of the Bureau of Prisons, which are attached hereto, and defend- 
ants are entitled to a judgment as a matter of law. 

In the alternative, the defendants, by their attorney, respectfully 
move the Court for an order dismissing the complaint on the ground that 
the controversy from which the complaint arose is now moot. 

/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney 
Of Counsel 


[Filed August 16, 1961] 


STATEMENT OF MATERIAL FACTS AS 
‘TO WHICH THERE IS NO GENUINE 
Iss 


UE , PURSUANT TO RULE 9(1) 
Defendants ‘contend that there is no genuine issue as to the follow- 
ing material facts: 
1. Plaintiff was convicted in the Southern District of New York on 
June 27, 1947, and was sentenced to a term of 20 years for kidnapping and 
for violation of the Dyer Act. 
2. He was released on parole under this sentence on June 6, 1956. 


3. A warrant charging him as a parole violator was issued on 
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February 19, 1959, and he was arrested under this warrant on February 
25,1959. 

4. Plaintiff was given a hearing at the Federal Detention Head- 
quarters, New York, New York, on March 9, 1959, by a member of the 
United States Board of Parole. 

5. At this hearing plaintiff did not have the assistance of, counsel 
and was not advised of his right to have the assistance of counsel. 

6. Plaintiff did not request an opportunity to produce witnesses in 
his behalf at his parole revocation hearing. Had he made such request, 
he would not have been permitted to have witnesses at the hearing. 

7, Parole was revoked on May 5,1959. 

8. Subsequently, plaintiff was offered a new hearing with the right 
to have the assistance of counsel if he so desired. 

9. Plaintiff declined to avail himself of this offer. 

/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney , Department of Justice 


/s/ David C. Acheson 
United States Attorney 
Of Counsel 


[Filed August 16, 1961] 
NOTICE 


Please take notice that the points of law and authorities |in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, or 
such further time as the Court may grant or the parties hereto agree upon, 
file a memorandum of the points of law and authorities upon which you rely 
in support thereof and serve a copy thereof upon counsel for the defendant. 
[Certificate of Service] 


/s/ John F, Byerly 


{Filed August 16, 1961] 


[AFFIDAVIT] 


July 27,1961 


TO WHOM IT MAY CONCERN: 

I, the undersigned, DONALD B. LAUGHLIN, Parole Officer, U.S. 
Penitentiary, Atlanta, Georgia, do hereby swear and affirm that on Mon- 
day, May 15th, 1961, I advised inmate John T. JATOFT, Register Number 
67724-A of his right to be represented by counsel at a Revocation Hearing. 

I submitted to him a statement whereby he could indicate whether or 
not he desired to be represented by counsel, and he refused to sign it, stat- 
ing that he plans to pursue legal action through the courts. 

/s/ Donald B. Laughlin 
Parole Officer 
Sworn to and subscribed before me, JOHN B. MAGUIRE, Chief, Classifica- 
tion and Parole, authorized by the Act of July 7, 1955, to administer oaths, 
(18 U.S.C. 4004). 


/s/ John B. Maguire 
Chief, Classification & Parole 


[Filed August 16, 1961] 
CERTIFICATE 


DISTRICT OF COLUMBIA, ss: 

I, Fred T. Wilkinson, Acting Director of the Bureau of Prisons, 
Department of Justice, do hereby certify that Iam acting as the admini- 
strative head of said Bureau of Prisons, with official duties at Washing- 
ton, D.C. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 
Parole pertaining to individual prisoners. 
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I further certify that the following attached instruments are exact 
copies of the original documents relating to the case of John Thomas Jatoft 
v. R. A. Chappell, Chairman, United States Board of Parole, et al., Civil 
Action No. 1821-61: 


Summary of parole revocation hearing dated March 
9, 1959; 
Referral for consideration of alleged violation, dated 
February 19, 1959. 
In Witness Whereof, I have hereunto set my hand and caused the seal 
of the Bureau of Prisons to be affixed this 4th day of August, 1961. 


/s/ Fred T. Wilkinson 
Acting Director Bureau of Prisons 


[Filed August 16, 1961] 
REFERRAL FOR CONSIDERATION 
OF ALLEGED VIOLATION 
To: United States Board of Parole. Date - February 19, 1959 
Case of - John T. Jatoft Reg. No. - 67724-A 
Race - White Birth Date - 2-20-11 FBI No. - 238609 
Sentence - 20 years District from - S.\New York 


Original offense - Transporting Auto and Kidnapped Person V/s Commerce 
Sentence began - June 27, 1947 Released - June 6, 1956 

District to - S. New York Transferred to - C.R. Parole - X 
Violation date - Approx. December 1,1958 Termination date - June 26,1967 
Present offense: Associating w/Undesirable - Exhibiting Behavior Detri- 


mental to Integrity of Parole System 


Via report dated February 18, 1959, USPO Sydor advised that John 
T. Jatoft has admitted associating with one Thomas Brando, an individual 
who has a police record dating back to 1943, and in being involved with 
Brando in an operation whereby merchandise was returned to Macys De- 


partment Stores for cash refunds. 
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Brando was arrested by New York City authorities after a raid un- 
covered stolen merchandise in his home and in a room in the Hotel New 
Yorker. It was learned that Jatoft registered for the room at the Hotel 
New Yorker, the room being for Brando and his paramour. In register- 
ing for this room, Jatoft gave a false legal residence. 

The scheme involved Jatoft's returning for cash refunds, stolen and 
fraudulently obtained merchandise. Jatoft would get these articles from 
Brando, take them to the Macys Department Stores (4) and make a return, 
forging names of Brando, Foreman, and Maxwell to the cash refund slips. 
Jatoft has admitted making some 10 to 12 such refunds and forging these 
names to the cash refund slips. However, he denies knowing the merchan- 
dise was stolen or having knowledge that Brando had a criminal record, 
claiming that he merely thought he was returning unwanted merchandise. 
He fails to explain the forging of the refund slips. No charges have been 
placed against Jatoft, but investigation is continuing , since the local au- 
thorities feel sure that Jatoft was thoroughly in the know in reference to 
the operation. However, it is felt that intent to defraud will be difficult to 


prove. A warrant is recommended. 


/s/ William K. McDermott 
Parole Executive 


[Filed August 16, 1961] 


UNITED STATES BOARD OF PAROLE 


John T. Jatoft 
H-11884-NY 
March 9, 1959 
William F. Howland 
PAROLE VIOLATOR 
JUDGE: Jatoft was paroled from Atlanta on June 6, 1956 to return 


to Bronx, New York. In this case Jatoft began to associate with one Thomas 


9 


Brando, an individual who had a police record since 1943. During Christ- 
mas of 1958 Macy's Department Store was defrauded by a number of in- 


dividuals who manages to steal and forge credit cards to purchase items 


on credit whereby other people, including the parolee, would return the 
merchandise and receive cash refunds. This man Jatoft returned several 
articles to Macy's and would forge the name of Brando, ROreman, and 
Maxwell in order to obtain the refund. He claims that he did this at the 
direction of Thomas Brando whom he had known since a boy but disclaims 
he did not know that Brando had a police record. Foreman was the name 
of his girl friend's father and he states that he wished to give her a pres- 
ent. He claims that Arthur Maxwell was his brother-in-law and he also 
wished to give him a present. 
Parolee registered for a room at the Hotel New Yorker and gave a 
false name and address. He claims that he did this for Thomas Brando 
and the latter's paramour. In February 1959 Brando's home residence 
was raided and much of this stolen merchandise was discovered. There 
was a great deal of stolen merchandise at the room in the Hotel New York- 
er also. 
Jatoft states that he had sold suits for Brando and claims he was 
working for Brando. He disclaims any intent to violate the law. 
From April 1958 to February 1959 he was without employment and 
was strongly urged by the Probation Officer to get a job. It appears that 
this man has violated the conditions of his parole by associating with an 
undesirable person, and by exhibiting behavior detrimental to the integrity 
of the Parole System and it is recommended that his parole be revoked. 


| Filed October 17, 1961] 
ORDER 


This Court, having considered the defendants’ Motion for Summary 
Judgment or, in the alternative, Motion to Dismiss, and it appearing to the 
Court that no genuine issue as to any material fact exists and the defend- 
ants are entitledito a judgment as a matter of law, it is by the Court this 
17th day of October, 1961; 

ORDERED that the defendants’ Motion for Summary Judgment be, 
and it hereby is granted, and the complaint is hereby dismissed. 

/s/ Luther W. Youngdahl 
JUDGE 


[Certificate of Service] 


{Filed November 27, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 23rd day of November, 1961, that Plain- 
tiff, John Thomas Jatoft that he has meritable cause, and hereby appeals 
to the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 28th day of September, 1961 in 
favor of R. A. Chappell, Chairman, U.S. Board of Parole, against said 
John Thomas Jatoft. 

John Thomas Jatoft, Pro se 
Attorney for 


/s/ John Thomas Jatoft 
Box P.M.B. 67724 
Atlanta, Georgia 


